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The basics:

% Prosecutors as ministers of justice

<+ Case law
<= Counick v, Tharspeon, USSC

“+ Arizona Rules of Professional Conduct
< ER338

T,

ER 3.8 Duties of prosecutors

*+ don’t prosecute charge not supported by probable
cause

%+ reasonable efforts to assure defendants have been
advised of right to counsel and has had reasonable
opportunity to obtain counsel

“ not scek to obtain from unrepresented defendant
waiver of important pretrial rights

“rright to preliminary hearing

TR




% timely disclosure of evidence that tends to negate
guilt or mitipates offense

< in connection with seatencing, disclose to
defense and court all unprivileged mitigating
information known to you
“Except when prosecutor Is relieved of this
responsibility by protective order of tribunal

TSRS

%Not subpoena 2 lawyer in a grand jury or other
criminal proceeding to present evidence about a past

ot present client unless the prosecutor reasonably
believes:

<The information sought is not protected from disclasure by
any agplicable privilege;

“+The evidence sought is essental to the successful
completion of any ongeing investigation or prosceution;

n; and
“+There is no other feasible alternative to obtain the
information

ARSI,

% Except for statements necessazy to inform the public
of the nature and extent of the prosecutor’s action and
that serve a legitimate law enforcement purpose,

“#Refrain from making extrajudicial comments that have a

substantial likelihoad of heightening public condemnation of
the accused, and

» Exercise resonable care to prevent investigators, law
enforcement personnel, employees or other persons assisting
or associated with the prasceutor from making extrajudicial

"'H statements the prosecutor could not make under ER 3.6

ST




“#{g) When a prosecutor knows of new, credible and
material evidence creating a reasonable likelihood that
a convicted defendant did not commit an offense of
which the defendant was convicted, the prosecutor
shall:

+*(1) promptly disclose that evidence to an appropriate coust
or authority, and
<+ (2) if the conviction was obtzined in the prosecutor’s
jurisdiction,
) Eror:nplly disclose that evidence to the defendaar unless a court
authorizes delay, and

«(if) undertake further investigarion, or make teasanable efforts to
cause an investigaton, ta deteemine whether the defendant was
convicted of an offense that the defendant did ot conumit.
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* (h) When a prosecutor knows of clear and
convincing evidence establishing that a defendant
in the prosecutor’s jurisdiction was convicted of
an offense that the defendant did not commit, the
prosecutor shall seek to remedy the conviction.

“*Has been adopted by ID and DE.
“*Modified rule adopted by CO, TN & WI.
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%A lawyer . . . shall not make an extrajudicial
statement that the lawyer knows or reasonably
~ should know will have a substantial likelihood of
materially prejudicing an adjudicative proceeding
in the matter.
“+Unless reasonable lawyer believes it is required to
protect 2 client from substantial undue prejudice due
to recent publicity not initiated by lawyer or lawyer’s

chient
“QOther exceptions
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“*Minister of justice
o Avoid increasing public condemnation of accused
< Avoid comments that have no legiimate law
enforcement purpose and have a substantial likelihood
of increasing public condemnation of accused
< Unique dangers of improper extrajudicial
statements in a criminal case
“* Reasonable care standard satisfied if prosecutor issues
appropeiste caubons to law enforcement and others
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' The prosecutor’s interest in a criminal prosecution
“is not that it shall win a case, but that justice shall
be done.”

“»Cannot retaliate in kind

¢ Keep your cool, it’s not about you

“»It matters

=
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+ Vouching
<+ Personat knowledge or personal opinion
+*Personal epinion of defendant’s puile
** Commenting on defendant’s
“+ Character
+ Silence
< Demeanor (ualess he testifies)
++ Referring to matters not in evidence
*+ Appenling to passion or prejudice
“ Personal attacks on defense attorney
+» Calling jury’s attention te punishment or improper matters
< Migstating the law
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< Vindictive prosecution
“i+ Never punish a defendant for execcising a legal giplst
+ Zealous or overzeatous advocacy
- Rules of Professional Conduct
< Sanctions
<+ Taldng advantage of defendant repeesendng him/herself

% Reasenable doube is not the same thing as justification to find the
defendant nor guiley

-+ Argumentative questioming {retorts)

< Using prior bad acts as evidence of defendant’s character,
arguing defendant acted in conformity with them i

2 Civil liability S1Z .

< Mentioning faited plea negotiations

A
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“+T'o avoid engaging in unprofessional conduct and to
advance no fact prejudicial to the honor or
seputation of a party or 2 witness unless tequired by
the justice of the cause with which the member is
charged.

“+ Generally applied in the practice of law. Other rules (8.4
and 53) apply simifar standards outside of the practice of
L,

“+ Zealous cepresentation has been removed from the rules

T
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*+ S0 what is “unprofessional conduce?”

"¢ Substantial or repeated viclations of the Oath of
Admission to the Bac or the Lawyer’s Creed of
Professionalism of the State Bar of Arizona. (Rule

3@@E)

*» What do those requirc?

< (They arc in the comment to Rule 31)
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< Oath of Admission:
*» Maintain respect due to gourts and judges

%+ Dor’t reccommend or bring unjust cases
+ Use only truthful and honorable methods
% Never seck to mislead the judge o jury
 Maintain confidentiality

- Abstain from all offensive conduct

% Don’t attach honor or reputation of party or witness
unless necessary for the casc

+» Don't reject or delay cases for greed or malice

A2

%+ Lawyer’s Creed of Professionalism:

< Not engage in tactics that age intended to delay, harass or
deain the financial resources of the opposieg pacty

<+ Be courteous and civil

= Agree to reasonable requests for extensions when the
interests of the client will not be affected

“ Not engage in excessive or abusive discovery
% Conduct yourself with dignity, avoid groundless
objections, not be rude or disrespeetful

ARSI

*+Tips for prosecutors: ;
%+ Take the high road when dealing with unreasonable
and/or rude people

< Especially in the courthouse hallway!

“* Remember, the obligations apply even when dealing with
pro-se litigants, witnesses, defendant’s family, ete...

++ Don't oppose exicasions and continuances when theee’s
o good cause to oppose other than to harrass

.
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*» What about when the other side is inappropriate?

+ Document and keep track
<+ "This helps build a record showing a pattern
= Confront?
< Sometimes pointing out how unnecessary hypee-
aggressive tactics re is effective
++ 1f not, you may want to deal in writing with them
< Report?
“* Discuss with your office whether there is a mandatocy

teporting situation ender 8.3. Or call the Ethics
Heotline

O,

< Some recent 41(g) cases:

% Attomey called mnedical record clerks “sluts” and used
other inappropriate language.
** {One year suspension)|
i Prosecutor engaged in physical altercation with criminal
defendanc ar a Jocal casino.
# [Admorition]
4+ Defense attorney engmped in sexual relationship with
judge whom she was regulaly appearing before,
2 [Reprimand]

DT

%« Defense attorney used abusive language and lunged at the
Prosccutor in open court.

“ [Six month suspension]

“% Attorncy, after prevailing at 2 hearing, got intoxicated and
went to salor: owned by opposing party, where she yelled
at and slapped an employee. (Other misconduct also
invoived)

% [Ome year suspeasion]
+ Attorney exposed himself to a UPS weuck driver.
<+ [Four month suspensicn]

=
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< Lawyer shall not knowingly:

“*Make 4 false statement of fact or law to a tribunal or
fail to correct a false statement of material fact o law
previously made to the tribunal by the lawyer

“Tail to disclose legal authority in the controlling
jurisdiction known by the lawyer to be directly adverse
to the position of the client and not disclosed by
opposing counsel

e AN,

“+Offer evidence that the lawyer knows to be false,
If2 lawyer, the lawyer’s client or 2 witness called
by the lawyer has offered material evidence and
the lawyer comes to know of its falsity, the lawyer
shall take reasonable remedial measures,
including, if necessasy, disclosure to the tribunal.

#The lawyer may refuse to offer cvidence, other
than the testimony of 2 defendant in a ciminal
matter, the the lawyer reasonably believes is false.

TN

# A lawyer who represents a client in an adjudicative
proceeding and who knows that a person intends
to engage, is engaging or has engaged in criminal
or fraudulent conduct related to the proceeding
shall take reasonable remedial measures, including,
if necessary, disclosure to the tribunal

SR




% Duties in {2} and (b} apply to the conclusion of the
proceeding, even if compliance requires disclosure of
information otherwise protected by ER 1.6

“* In an ex parfe proceeding, a lawyer shall inform the
tribunal of all material facts known to the lawyer which
will enable the trbunal to make an informed decision,
whether or not the facts are adveese.

A,

< [ a Iawyer knows that the client intends to testify falscly
or wants the lawyer to introduce false evidence, the lawyer
should seek to persuade the client that the evidence
should not be offered.

“+ If persuasion is ineffective, the lawyer must refuse to
offer the false evidence.

o
Lo SRR

“+Ifa cominal defendant wishes to testify falsely, and
the lawyer continues to represent the client, counsel
rust first attempt to persuade the accused to testify

. truthfully or not at all.

% 1f the client persists, counsel must proceed in a
nwanner consistent with the accused’s constitutional
tghts.

“+The obligation of the advocate under the Rules is
subordinate to such constitutional reguirements.
Untless kawyer KINOWFS the client's testimony s false, the
lawyer miest honor client's decision lo lestzfy.

s
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+* Reasonable remedial measures

&+ Advise client of duty to tribunal and seek cooperation of
client (withdraw or correct)

o If withdrawal not permitted, or will not undo the effect of
the false evidence, lawyer must make disclosure to
tribunal even if that requires lawyer reveal information

otherwise protected by ER 1.6.

AT

+ER 1.6

“+ER 8.4(c) It is professional misconduct for a
lawyer to engage in conduct involving
dishonesty, fraud, deceit ot
mistepresentation

Ao,

S In re Aleorn & Feola, 202 Ariz. 62
= In re Moak, 205 Axiz. 351

I re Peariey, 208 Ariz. 27

o In e Zawada, 208 Ariz. 232

s In re Arrotta, 208 Ariz 509

AT
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< In re Bperett, SB-05-0166-D (2006)
s In re Finander, SB-05-0157-D (2006)
*In re Morvison, SB-06-0068-D {2006)
s In re Robbins, $B-06-0026-1D (2006}
= In re Gregory, SB-05-0161-D (2006)
“*In re Risky, $B-05-0015-D (2006)

S,

< In re Watkins, SB-07-0062-D (2007)
“#In re Cayee, SB-06-0177 (2007)

*In re MacPherron, SB-08-0079-D (2008)
< In re Matheny, 5B-08-0033-D (2008)

& In re MecWhorter, SB-07-0190-1D (2008)
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“* Where can you go for help?
<+ Ethics Hotline — 602-340-7284
“# Trust Accounting Hotline — 602-340-7305
- % Unauthorized Practice of Law Hothne — 602-340-7292
+ Fee Arbitmtion — 602.3406-7288
i+ Members® Assistance Program — 602-340.7334
< MAP 24hr Crisis Hodline — 1-800-681-3057
¢ Law Office Management Assismnce — 602-340-7313
< Membership Records — 602-340-7239
% Report Artomey Misconduet — 662-340-7280
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